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Legislation Overview:   
Ordinance amending the Health Code to prohibit the sale, manufacture, and distribution of tobacco 
products, including electronic cigarettes, on City property. 
 

Existing Laws  
 Article 19K of the Health Code:  

o Defines “Tobacco Product” as any substance containing tobacco leaf, including but not 
limited to cigarettes, cigars, pipe, tobacco, snuff, chewing tobacco, and dipping tobacco 
(Sec. 19.K.1.). 

o Prohibits the sale of tobacco products that contain tobacco leaf (such as cigarettes, 
cigars, and pipe tobacco) on property owned by or under the control of the City and 
County of San Francisco (the “City”). (Sec. 19.K.2.) 

o Requires that the prohibition on selling tobacco products on City property be included 
in all leases, permits, or agreements awarded by the City that allow any person to use City 
property for retail purposes. (Sec. 19.K.2) 

o Includes an exception for the passenger terminal complex at San Francisco International 
Airport, where tobacco products may be sold. (Sec. 19K.3.) 

o Asserts that administrative penalties for violation of the prohibition will be assessed and 
collected by the Director in accordance with Administrative Code Chapter 100.  

 
Amendments to Current Law 
 The following definitions have been added and/or amended:  

o “City” means the City and County of San Francisco. 
o “City Property” means real property owned by the City or under the control of the City 

through a lease or otherwise, including, but not limited to, property under the 
administrative jurisdiction of the Port Commission, the Municipal Transportation 
Agency, or the Public Utilities Commission.  

o “Director” means the Director of Health, or the Director’s designee. 
o “Distribute or Distribution” means the transfer, by any Person other than a common 

carrier, of a Tobacco Product at any point from the place of Manufacture or thereafter 
to the Person who sells the Tobacco Product to an individual for personal consumption. 

o “Manufacture” means to make, fabricate, assemble, repair, or process a Tobacco 
Product. 

o “Person” means any individual, firm, partnership, association, corporation, company, 
organization, or legal entity of any kind 

o “Sell”, “Sale”, “to Sell” to mean any transaction where, for any consideration, 
ownership of a Tobacco Product is transferred from one Person to another, including 
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but not limited to any transfer of title or possession for consideration, exchange, or 
barter, in any manner or by any means 

o “Tobacco Product” has the meaning set forth in Section 19H.2 of the Health Code. 

Sec. 19.H2. defines “Tobacco Product” as (1) any product containing, made, or derived 

from tobacco or nicotine that is intended for human consumption, whether smoked, 

heated, chewed, absorbed, dissolved, inhaled, snorted, or sniffed, or ingested by any 

other means, including, but not limited to, cigarettes, cigars, little cigars, chewing 

tobacco, pipe tobacco, bidis or snuff; (2) any device or component, part, or accessory 

that delivers nicotine alone or combined with other substances to the person using the 

device including but not limited to electronic cigarettes, cigars, or pipes, whether or not 

the device or component is sold separately. "Tobacco Product" does not include any 

product that has been approved by the United States Food and Drug Administration for 

use as a tobacco cessation product where such product is marketed and sold solely for 

such an approved purpose. 

 Sec. 19.K.2 has been amended to read “Prohibition against Tobacco Product Sales, Manufacture, 
and Distribution on City Property”. This section makes clear that, no Person may sell, 
manufacture, or distribute tobacco products on City property. Additionally, it affirms that all 
leases, permits, or agreements awarded by the City allowing any Person to use City Property will 
specifically provide that there shall be no sale, manufacture, or distribution of tobacco products 
on City property and that this prohibition must be included in all subleases or other agreements.  

 Sec. 19.K.3. continues to make an exception for the San Francisco International Airport and 
includes an additional exception if the sale, manufacture, or distribution of a tobacco product is 
conducted as part of academic research. Sec. 19.K.3(a) asserts that the prohibition will not apply 
where its application would impair a lease, permit, or use agreement to which the City is a party 
and is in effect on the effective date of the ordinance.  

 Sec 19.K.3.C provides that the prohibition against tobacco product sales, manufacture, and 
distribution on City Property in Section 19K.2 shall not apply to Persons who are affiliated with 
an accredited academic institution where the Sale, Manufacture, and/or Distribution of Tobacco 
Products is conducted as part of academic research. 

  
Considerations: 

The legislative intent of BOS File No. 190311 is to ultimately reduce and prevent the consumption 

of tobacco products among youth, particularly electronics cigarette (e-cigarette) products that have 

not yet been approved for use by the FDA via premarket review. This ordinance would not, as a 

stand-alone ordinance, materially affect small businesses in San Francisco as the prohibition of the 

sale of tobacco products on City property has been in effect since December 3, 2008. 

 

Note, both this ordinance and BOS File No. 190312 were introduced at the same time and indeed, 

share the same legislative intent. However, where the passing of BOS File No. 190312 without 

amendment would have an immediate adverse economic impact to small business owners in San 

Francisco, it does not appear that the passing of this ordinance would have an immediate impact on 

any entity currently leasing City property.  



    
 

3 | P a g e  
 

JUUL, an e-cigarette product development company currently subleases City property from Orton 

Development Inc. JUUL is valued at $38 billion1 and dominates roughly three-quarters of the U.S. e-

cigarette market2. While JUUL has ceased online sales to those under the age of 21 and has restricted 

their bulk online purchases3, their products will continue to be developed and sold to 42 States 

whose tobacco control laws allow for the consumption and in-person purchase of tobacco by 18-21 

year olds. The City will also continue to collect business tax from JUUL.   

 

Further, it has been determined that JUUL specifically targeted youth4 through its marketing 

campaigns. Conversely, San Francisco retailers have largely been compliant with local tobacco 

control laws meant to limit youth access. According to data retrieved from the San Francisco 

Department of Public Health, in 2018 among ~738 permitted tobacco retail establishments, just 

under 3% were found to have not verified the age of a purchaser. Additionally, since 2012 the 

federal Food and Drug Administration administered 222 Compliance Inspections of Tobacco 

Product Retailers. Over the past seven years, six violations involving a sale to minor were observed, 

two of which involved an e-cigarette product5. 

 

Where BOS File No. 190312 would cause economic harm to largely compliant San Francisco 

permitted tobacco retail establishments, it appears that BOS File No. 190311 would allow JUUL to 

continue their operations until the end of their lease in approximately 9 years6.  

 

Moreover, this legislation and BOS File No. 190312 do not address the marketing of e-cigarette 

products to youth. Per the CDC: 

Tobacco product advertising can entice youth to use tobacco, and spending to advertise e-

cigarettes has increased rapidly since 2011. About 69% of middle and high school students 

were exposed to e-cigarette advertisements in retail stores, on the Internet, in 

magazines/newspapers, or on TV/movies. Exposure to e-cigarette advertisements may be 

contributing to increases in e-cigarette use among youth7. 

Where a direct correlation between increased e-cigarette advertising and increase national youth use 

of e-cigarettes has been found, it may advantageous to address the marketing of the product through 

local or state legislation.  

 

Additionally, as defined above, the definition of “Distribute or Distribution” does not clearly specify 

who a “common carrier” may be. It also does not include third party entities, such as mobile 

application platforms with models similar to Instacart and Postmates. This may be a loophole that 

                                                 
1 https://www.vox.com/2018/12/20/18150202/juul-altria-deal 
2 https://www.vox.com/science-and-health/2019/3/28/18277658/vaping-health-effects-vs-smoking 
3 https://www.juul.com/youth-prevention 
4 http://tobacco.stanford.edu/tobacco_main/publications/JUUL_Marketing_Stanford.pdf 
5 https://www.accessdata.fda.gov/scripts/oce/inspections/oce_insp_searching.cfm 
6 https://www.potreroview.net/city-ponders-ways-to-oust-juul-from-pier-70/ 
7 https://www.cdc.gov/vitalsigns/ecigarette-ads/index.html 

https://www.vox.com/2018/12/20/18150202/juul-altria-deal
https://www.vox.com/science-and-health/2019/3/28/18277658/vaping-health-effects-vs-smoking
https://www.vox.com/science-and-health/2019/3/28/18277658/vaping-health-effects-vs-smoking
http://tobacco.stanford.edu/tobacco_main/publications/JUUL_Marketing_Stanford.pdf
https://www.vox.com/2018/12/20/18150202/juul-altria-deal
https://www.vox.com/science-and-health/2019/3/28/18277658/vaping-health-effects-vs-smoking
https://www.juul.com/youth-prevention
http://tobacco.stanford.edu/tobacco_main/publications/JUUL_Marketing_Stanford.pdf
https://www.accessdata.fda.gov/scripts/oce/inspections/oce_insp_searching.cfm
https://www.potreroview.net/city-ponders-ways-to-oust-juul-from-pier-70/
https://www.cdc.gov/vitalsigns/ecigarette-ads/index.html
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could be exploited- particularly if for the purposes of BOS File No. 190312, this definition will be 

used.   

 

Staff recommendation: 

Approve with amendment:   

1. Amend the definition of “Distribute or Distribution” to clarify who a common carrier may be 

and, to include third party entities such as mobile application platforms with models similar to 

Instacart or Postmates.   

  


